
By Jennifer C. Jaff, Esq.

Know Your Rights in the 
Era of Healthcare Reform



How Do I get Insurance with 
a Pre-Existing Condition?

• HIPAA eligibility – 18 months and no lapse 
over 63 days and exhaust COBRA.

• Guaranteed issue – one in every state



What’s the Guaranteed 
Issue Option in New 

York?
• In New York, the state's individual health 

insurance market has been designated as the 
guarantee-issue option for individuals 
exercising their HIPAA rights. All individual 
health insurance products in New York (which 
must include two standardized comprehensive 
plans) must be offered to all residents on a 
guarantee-issue basis, including those 
individuals with group-to-individual portability 
rights under HIPAA

• In  NY, you cannot be turned down for 
insurance due to your health



4

Types of Policies

• Fully funded 
Individual and small groups
Governed by State law

• Self-funded
Large groups
Governed by ERISA



Other Types of Plans
• HMOs- gatekeeper plans
• PPO vs. POS – POS is like PPO with 

gatekeeper
• High deductible with health savings 

accounts
• Plans for people with pre-existing 

conditions:
• High risk pool
• Association plans



What if I have No 
Insurance?

• Nonprofit hospitals – charity care, financial 
aid, discounts, payment plans

• Prescription drug patient assistance 
programs

• Keep your claims out of collection agencies



What If My Insurer Says 
NO?

APPEAL!!!



Figure Out the Reason for 
the Denial

• Medical necessity
• Need medical records

• Experimental /investigational
• Need BOTH medical necessity AND
• Medical journal articles that establish 

that it’s not experimental
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How to Read an 
Explanation OF Benefits - EOB

• Denial for code XZ
------------------------

Look at bottom of page or back of 
page for definition of XZ

Insurers MUST Give Reason for 
Denial
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Look at Your Insurance Policy

• If denial is due to policy language, ask to 
see the language

• If it’s just “not medically necessary,” then 
there’s a judgment call to fight over

• If it’s an express exclusion – your policy 
doesn’t cover dental or your policy doesn’t 
cover cosmetic surgery – then nothing to 
fight over – most of the time
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NEVER JUST CALL

Denial letters tell you to call if you want to 
appeal, or just fax it in. 

NEVER DO THIS!!
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Medical Necessity Appeals
• Collect Medical Records and Explain Why the 

Records Show Your Treatment is Medically 
Necessary

• Medical Records
– Office Notes
– X-ray Reports
– Blood Test Reports
– Reports of Other Diagnostic Tests
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Experimental/Investigational

• In addition to Medically Necessary,      
MUST ALSO SHOW

• Medical Journal Articles
• www.pubmed.gov
• Scholar.google.com
• Full-text can be gotten from medical 

library or download for $$$
• Can use Abstracts if need be
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DEADLINES

DON’T BLOW IT!!!
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Outline of Appeal Letter
1 of 2

• Patient’s Name 
• Patient’s Insurance ID number, Social 

Security number and date of birth;
• Summary of Medical Necessity
v Diagnosis, including objective support for 

the diagnosis (weight loss, recent test results, 
endoscopy reports with pathology, etc.).

v What treatments have been tried and failed 
over what period of time (go back to the date of 
diagnosis and describe all that has been tried and 
failed).
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• Summary of the Medical Literature
– Include copies of the literature (both summary  and 

copies of literature are enclosed)
– PubMed.gov

• Why This Therapy or Service is Clinically 
Indicated for This Patient at This Time.

Outline of Appeal Letter
2 of 2
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External Appeal
• Repeat Medical Necessity
• Stress all treatments that have tried and 

failed
• Repeat Experimental/Investigational
• External Reviewers Can Overturn Insurers 

so TAKE VERY SERIOUSLY
• Stress 



Health Reform Highlights

The effective date of these changes 
varies with your plan. The following 
changes took effect on September 23, 
2010 or the start of the next plan year 
after that date. 
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Health Reform Highlights

• Some provisions do NOT apply to 
"grandfathered' plans. If you have a 
plan that existed on March 23, 2010 and 
does not change in any substantial way 
(copay, coinsurance, deductible, portion 
you pay, elimination of all benefits for 
particular illness), it is a grandfathered 
plan. 
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Health Reform Highlights

Lifetime caps are eliminated effective 
September 23, 2010 or at the start of the 
next new plan year. Applies to ALL plans.

Annual caps must be “reasonable” 
between now and 2010, and are 
eliminated in all new plans and existing 
group plans in 2014.  Applies to 
grandfathered group plans but NOT 
individual plans.


